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 1.  TIME:  9:00   CASE#: MSC16-00656 
CASE NAME: FERNANDEZ  VS.  NATIONSTAR 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY NATIONSTAR MORTGAGE LLC, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Judgment on the Pleadings (“MJOP”) filed by Defendants 

Nationstar Mortgage LLC (“Nationstar”), The Bank of New York Mellon f/k/a The Bank of New 

York, as Trustee for the Structured Asset Mortgage Investments II Trust, Mortgage Pass-

Through Certificates, Series 2006-AR-7 (“Bank of New York”), and Mortgage Electronic 

Registration Systems, Inc. (“MERS”) (collectively, “Defendants”). The MJOP relates to the First 

Amended Complaint (“FAC”) filed by Plaintiff Milagros Fernandez (“Plaintiff” or “Fernandez”). 

The Complaint pleads causes of action for (1) declaratory relief; (2) wrongful foreclosure; 

(3) quiet title; (4) violation of Cal. Civ. Code §§ 2923.6(d) and (e); and (5) violation of Bus. & 

Profs. Code § 17200 et seq. 

The Court notes at the outset that the Opposition was filed two days late, purportedly pursuant 

to an agreement between the parties. The proper vehicle would have been an ex parte 

application for an order shortening time; it is improper to resort to self-help with respect to 

motion deadlines. 

Request for Judicial Notice 

Defendants request judicial notice of a Contra Costa County Recorder document as well as this 

Court’s Order granting Defendants’ Motion for Judgment on the Pleadings entered May 3, 2017. 

Plaintiff opposes this Request. The Request is granted-in-part and denied-in-part. The Request 

is granted with respect to the Contra Costa County Recorder document. Evid. Code §§ 452, 

453. The Court notes that certified copies of recorded documents are self-authenticating. Evid. 

Code §§ 1530, 1600; see also Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 

264-65, disapproved on another point by Yvanova v. New Century Mortgage Corp. (2016) 62 

Cal.4th 919. The Request is denied with respect to the May 2, 2017 Order. The Court need not 

take judicial notice of its own orders in this action. 

Standard 

A Defendant may move for judgment on the pleadings if a complaint does not state facts 

sufficient to constitute a cause of action against that Defendant. Code Civ. Proc. 

§ 438(c)(1)(B)(ii). The grounds for the motion must appear on the face of the challenged 

pleading or from matters that may be judicially noticed. Code Civ. Proc. § 438(d). The Court 

must accept as true all material facts property pleaded, but does not consider conclusions of law 

or fact, opinions, speculation, or allegations contrary to law or facts that are judicially noticed. 

Stevenson Real Estate Servs., Inc. v. CB Richard Ellis Real Estate Servs., Inc. (2006) 138 

Cal.App.4th 1215, 1219-20. 

Factual Background 
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This is an unlawful foreclosure action. The factual allegations appear largely unchanged from 

Plaintiff’s previous Complaint. Plaintiff alleges that she is the owner of residential property 

located at 111 San Pedro Street, San Pablo, Contra Costa County, California 94068 (the 

“Property”). FAC at ¶ 1. Plaintiff executed an adjustable rate mortgage on July 3, 2006, secured 

by a deed of trust against the Property. FAC at ¶ 8. The Deed of Trust for the property identifies 

“Milagros Fernandez” as the borrower. Id. at Ex. A. Defendant MERS was named as the loan’s 

beneficiary and Alliance Title as the trustee. FAC at ¶ 8. Nationstar became the loan’s servicer 

in early 2014. FAC at ¶ 9. Plaintiff alleges that the Assignment recorded on August 6, 2013 

wherein Bank of America assigned Plaintiff’s Deed of Trust to Defendant Nationstar Mortgage, 

LLC is “the final assignment of an interest in Plaintiff’s mortgage that appears in Plaintiff’s chain 

of title.” FAC at ¶ 18. As a consequence, Plaintiff alleges that the Substitution of Trustee 

Defendant BNYM recorded on September 22, 2014 “is null and void ab initio” because 

“Nationstar and not BNYM is the beneficiary under Plaintiff’s deed of trust” and “BNYM had no 

authority to execute” the September 22, 2014 substitution of trustee. FAC at ¶ 19. 

Plaintiff alleges that she submitted a loan modification application to Nationstar in 2014 and that 

Nationstar requested further information by letter dated January 3, 2015. FAC at ¶ 25. Plaintiff 

alleges that she submitted the additional required information by January 19, 2015. FAC at ¶ 26. 

Plaintiff alleges that “[n]otwithstanding the fact that Plaintiff had submitted a complete loan 

modification application, on March 3, 2015, Plaintiff received a copy of the Notice of Trustee’s 

Sale recorded on February 24, 2015[.]” FAC at ¶ 27. Plaintiff alleges that Nationstar later 

informed her that her loan modification application was incomplete by letter on April 10, 2015. 

FAC at ¶ 29. On April 24, 2015 Plaintiff alleges that Nationstar denied her loan application on 

the grounds that it was incomplete. FAC at ¶ 30. Plaintiff responded on May 18, 2015 with a 

letter styled “Transmittal of Additional Documents Required by Nationstar Re Appeal to 

Reconsider Loan Modification Request and Application Submitted.” FAC at ¶ 31.  

On July 13, 2015 Quality Loan Service Corporation (“QLS”) recorded a Notice of Trustee’s Sale, 

which it later rescheduled to April 25, 2016. FAC at ¶ 32. 

Analysis 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 

desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 

over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 

the respective parties . . . .” Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 

(1944) 23 Cal.2d 719, 728 (“[a] complaint for declaratory relief is legally sufficient if it sets forth 

facts showing the existence of an actual controversy relating to the legal rights and duties of the 

respective parties under a written instrument and requests that these rights and duties be 

adjudged by the court”); Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 

As with the MJOP to the original Complaint, Defendants contend that this cause of action is 

derivative of Plaintiff’s other claims. Mot. At 12. Plaintiff’s opposition contends that none of the 

Defendants’ have the authority to enforce her mortgage loan (Opp. at 7), a theory which now 
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rests on allegations that subsequent assignments were void. However, as discussed further, 

below, this theory of wrongful foreclosure fails.  

Defendants’ MJOP to the first cause of action is granted, with one last opportunity to amend. 

Wrongful Foreclosure 

Though not entirely clear, it does appear that Plaintiff has abandoned her defective 

securitization theory. Instead, Plaintiff appears to advance the theory that subsequent 

assignments deprived the Bank of New York Mellon of the authority to foreclose.  

Initially, the Court reiterates that California law does not require that the assignment of a deed of 

trust be recorded. See Herrera v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 

1495, 1506 (demurrer based on lack of recorded assignment sustained because “the lender 

could have assigned the note to the beneficiary in an unrecorded document not disclosed to 

plaintiffs”); see also Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 121-125.  

Thus, it is not sufficient for the plaintiff to plead, as she has here, that there was no recorded 

assignment.  Instead, plaintiff was required to allege that the defendant “did not receive an 

assignment of the debt in any other manner.”  (Herrera, supra, 205 Cal.App.4th at 1506, quoting 

Fontenot, supra, 198 Cal.App.4th at 271-272 [emphasis added].) 

In addition, “[i]n the HBOR, the Legislature authorized a private right of action to enjoin a 

nonjudicial trustee's sale where a lender violates any one of nine statutory provisions.” Lucioni v. 

Bank of America, N.A. (2016) 3 Cal.App.5th 150, 158 (“Lucioni”). Section 2924, subdivision 

(a)(6) (prohibiting initiation of the foreclosure process by any entity other than the “the holder of 

the beneficial interest under the mortgage or deed of trust, the original trustee or the substituted 

trustee under the deed of trust, or the designated agent of the holder of the beneficial interest”), 

is not among those nine provisions. Lucioni, at 158. Therefore, under the HBOR, “a plaintiff may 

not seek to enjoin a foreclosure based on a claim that the foreclosing party lacked the 

necessary authority to foreclose.” Id. at 159. Such is the case here. 

Finally, as with her original Complaint, Plaintiff has failed to allege or present evidence that she 

has suffered any prejudice as a consequence of any alleged improper assignments with respect 

to her loan. See Siliga v. Mortgage Electronic Registration Systems, Inc. (2013) 219 Cal.App.4th 

75, 85; see also Fontenot, supra,198 Cal.App.4th at 272; both overruled on other grounds by 

Yvanova, 62 Cal.4th at 937 (“we are concerned only with prejudice in the sense of an injury 

sufficiently concrete and personal to provide standing, not with prejudice as a possible element 

of the wrongful foreclosure tort”).  

Defendants’ MJOP to the second cause of action is granted, with one final opportunity 

to amend. 

Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of 

the land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South 

Shore Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741; see also Code Civ. Proc., 
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§ 761.020. A Complaint for quiet title must be verified. Code Civ. Proc. § 761.020. This 

Complaint is not.  

The MJOP to the third cause of action is granted, with one final opportunity to amend. 

Violation of Cal. Civ. Code §§ 2923.6(d) and (e) 

Civil Code § 2923.6 prohibits “dual tracking,” wherein a “borrower’s mortgage servicer, a 

mortgage service, mortgagee, trustee, beneficiary, or authorized agent” records a notice of 

default or notice of sale, notwithstanding a pending application for a first lien loan modification. 

Civ. Code § 2923.6. The ban on “dual tracking” becomes effective once the borrower submits a 

“complete application for a first lien loan modification.” Civ. Code § 2923.6(c). 

Previously Plaintiff alleged with respect to this cause of action that Defendant Nationstar denied 

her loan modification application on June 9, 2015 and that she filed a timely appeal on April 24, 

2015. Complaint at ¶ 81. In the FAC, however, Plaintiff alleges that “Defendant Nationstar 

denied Plaintiff’s loan modification application on April 24, 2015” and that she “filed a timely 

appeal of that decision on May 18, 2015.” FAC at ¶ 62. She further alleges that “Nationstar has 

not yet rendered a decision on the appeal.” Id. 

HBOR provides relief only for a “material” violation of the dual tracking statute. Civ. Code, 

§ 2924.12, subds. (a) and (b). Plaintiff has failed to allege that any technical violations of the 

dual tracking provisions were “material.” Plaintiff alleges that she “prepared her loan 

modification with the assistance of a mortgage industry expert” and that she “qualifies for a 

HAMP loan modification.” FAC at ¶ 64. Plaintiff further alleges that Nationstar “had no intention 

of providing Plaintiff with a loan modification even though she qualified for the modification.” Id. 

This latter allegation is inconsistent with a conclusion that Nationstar would have agreed to a 

loan modification agreement Plaintiff could have afforded. As a consequence, Plaintiff has failed 

to allege materiality. 

The MJOP to the fourth cause of action is granted, with one final opportunity to amend. 

Violation of Bus. & Profs. Code § 17200 et seq. 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 

unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 

practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 

in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 

§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 

deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 

the economic injury was the result of, i.e., caused by, the unfair business practice that is the 

gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 

(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 

Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Plaintiff has revised her 17200 allegations; the alleged unfair conduct complained of appears to 

be Defendant Nationstar’s “refus[al] to negotiate a loan modification with Plaintiff in good faith” 
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and “initiat[ing] illegal foreclosure activity against the Plaintiff.” FAC at ¶ 68. However, Plaintiff’s 

Complaint is once again bereft of allegations which would demonstrate economic injury and 

causation. In the absence of allegations that she incurred a “personal, individualized loss of 

money or property in any nontrivial amount” (Kwikset, supra, 51 Cal.4th at p. 325), such as late 

fees and penalties, that were caused by Defendants’ unfair and fraudulent conduct, Plaintiff has 

not alleged facts sufficient to state a cause of action for violation of Business and Professions 

Code § 17200. 

The MJOP to the fifth cause of action is granted, with one final opportunity to amend. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00616 
CASE NAME: STRONG  VS.  SLADEK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LAURA LANDOLF, et al. 
* TENTATIVE RULING: * 
 
First Amended Complaint filed.  Vacated. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00616 
CASE NAME: STRONG  VS.  SLADEK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RICHARD B. SLADEK 
* TENTATIVE RULING: * 
 
First Amended Complaint filed.  Vacated. 

 

  

 4.  TIME:  9:00   CASE#: MSL17-02307 
CASE NAME: THE VILLAGE OF COPPER  VS.  DAVID DONOVAN 
HEARING ON MOTION TO VACATE SISTER STATE JUDGMENT 
FILED BY DAVID M. DONOVAN 
* TENTATIVE RULING: * 
 

Defendant David Donovan moves to vacate a sister state judgment.  Mr. Donovan states 

in his declaration that he was never served in the Arizona case in which the out-of-state 

judgment was entered.  He also asserts a number of defenses to the underlying merit of the 

Arizona action. 

Pursuant to Code of Civil Procedure section 1710.40, the sister-state judgment may be 

set aside based on any defense that “would be a defense to an action in this state on the sister 

state judgment.”  This includes failure to acquire jurisdiction through proper service in the sister 
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state.  (Fidelity Creditor Service v. Browne (2001 89 Cal.App.4th 195, 202.)  Where service in the 

sister state was proper, moving party must “plead and prove a viable defense to an action in this 

state on the sister state judgment.”  (Conseco Marketing LLC v. IFA & Ins. Services, Inc.  (2013) 

221 Cal.App.4th 831, 841.  “The full faith and credit clause requires that a judgment be given the 

same effect in the state of the forum that it has in the state of its rendition.” (In re Mary G. (2007) 

151 Cal.App.4th 184, 201-202.)  Thus, a defense to “an action in this state on the sister state 

judgment” does not include defenses to the underlying merit of the sister state action, but 

instead includes only defenses to enforcement of the judgment, e.g., it is not sufficiently specific, 

does not name the party in question, or was not within the sister state’s jurisdiction. 

In opposition, plaintiff Village of Copper Basin Community Association (“Copper Basin”) 

submits proof of service of the summons and complaint from the Arizona action, and also 

argues that the Arizona action was in all respects proper, including the merits. 

Considering the facts set forth in the declarations of the parties, the Court finds that the 

Arizona action was properly served.  No other defense to enforcement of the sister state 

judgment is set forth, and defenses to the underlying merit of the sister state action are not 

cognizable in this motion.  The motion is denied. 

 

 

 


